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1919) sec. 2180. It will not compel the discretionary act of choosing an arbi- 
trator or valuer, since the appointee may refuse to act. Hayes, Specific Perform- 
ance of Contracts for Arbitration or Valuation (1916) 1 Corn. L. Quart. 225. 
In addition, the defendant acting because of compulsion would not be likely to 
appoint a fair arbitrator or appraiser. Neither will the court appoint one and 
enforce his decision, nor itself appraise, as either would be enforcing a contract 
not made by the parties. Southern Lumber Corporation v. Doyle (1912, E. D. 
S. C.) 204 Fed. 829. But exceptions to this rule are recognized. See 8 Ann. 
Cas. 664, note ; L. R. A. 1917 C, 813, note. Where the clause as to arbitration or 
valuation relates to some subsidiary or incidental term, specific performance will 
be granted. Thus equity decreed specific performance of a contract to sell an 
estate for £24,000, although containing a stipulation that furniture (valued at 
about £2,000) should be appraised by valuers mutually agreed upon. Richardson 
v. Smith (1870) L. R. 5 Ch. App. 648. The court itself has likewise appraised 
the value of property under an agreement to buy or sell, on the ground that the 
valuation was a subsidiary part of. the contract. Castle Creek Water Co. v. City 
of Aspen (1906, C. C. A. 8th) 146 Fed. 8; Town of Bristol v. Bristol & Warren 
Water Works (1896) 19 R. I. 413, 34 Atl. 359. For the same reason it has 
appraised the rent to be paid under a renewal lease. Grosvenor v. Flint (1897) 20 
R. I. 21, 37 Atl. 304; see Williams v. Cow Gulch Oil Co. (1921, C. C. A. 8th) 270 
Fed. 9. It is submitted, however, that in the last two instances valuation was a 
most important element in the contract, and that the purchase price or sum to be 
paid was not a mere subsidiary part. The court, by appraisal, made a new contract 
for the parties. But such practice may be preferable to abandoning the plaintiff to 
whatever damages a jury might assess. In cases where the lessor, contrary to his 
agreement, refused to appoint a valuer of improvements made by the lessee, it 
has been held grossly inequitable to allow the lessor to appropriate the improve- 
ments without payment. Hug v. Van Burkleo (1874) 58 Mo. 202; see Castle 
Creek Water Co. v. City of Aspen, supra. The alternate provision in the instant 
case, that X act as umpire, if no other could be agreed upon, and X's willingness 
to act, appear at first glance to make this a simple case for equity jurisdiction. 
But as B refused to participate, X could not "umpire," and the actual contract of 
the parties could not be enforced, due, however, to B's wrongful act. The decree 
of the court in granting relief to A is sound, and in accord with an increasing 
number of cases. The application of the New York arbitration law does not enter 
into the decision of this case. Laws, 1920, ch. 275. As to its effect, see Cohen, 
Commercial Arbitration and the New York Statute (1921) 31 Yale Law Journal 
147. 

Taxation— Inheritance Tax— Transfer Intended to Take Effect at 
Donor's Death.— The decedent during his life-time created certain trust estates of 
which the income was to be paid, beginning at the date of creation of the trusts, 
to certain named beneficiaries for their lives, the corpus to be variously distributed 
thereafter. The decedent retained a power of revocation of the trusts. The tax 
commissioners sought to tax the trust deeds under the transfer tax law on the 
ground that there had been a transfer of property intended to take effect in posses- 
sion or enjoyment at the death of the donor. N. Y. Cons. Laws, 1909, ch. 60, sec. 
220 (4). Held, that the trust deeds were not liable to such taxation. In re Coch- 
rane' s Estate (1921, Surro.) 190 N. Y. Supp. 895. 

When a donor alienates the corpus of an estate and reserves the income thereof 
to himself during his life, giving a life estate in the income to some other person 
thereafter, the transfer is held to take effect in possession or enjoyment at the 
death of the donor. People v. Shaffer (1920) 291 111. 142, 125 N. E. 887- cf 
Nickel v. State (1919) 43 Nev. 12, 185 Pac. 565; In re Bottomley's Estate (1920) 
92 N. J. Eq. 202, in Atl. 605. But such a transfer, though not taking effect in 
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enjoyment until the donor's death, nevertheless effects a transfer at the time of the 
alienation of the corpus, and its status is determined by the laws existing at that 
time. In re Brix's Estate (1919) 181 Calif. 667, 186 Pac. 135. If the donor also 
retains a power of revocation of the corpus or its income, no transfer takes place 
until the death of the donor. In re Allis' Will (1921, Wis.) 184 N. W. 381; 
contra, In re Murphy's Estate (1920) 182 Calif. 740, 190 Pac. 46. In such a case 
the law existing at the time of the donor's death controls the status of the transfer. 
Matter of Dana Co. (1915) 215 N. Y. 461, 109 N. E. 557; Gleason & Otis, 
Inheritance Taxation (1919) 131 • When the corpus of an estate is alienated, and 
the alienor retains only a power of revocation, but does not reserve the income, 
permitting it instead to flow at once to the life beneficiary, then immediate enjoy- 
ment vests in the beneficiary, and if in fact the estate is not revoked, the transfer 
takes effect in possession or enjoyment at the time of the alienation of the corpus. 
It is therefore not taxable as a transfer intended to take effect at the death of the 
donor. People v. Northern Trust Company (1919) 289 111. 475, 124 N. E. 662; 
(1920) 29 Yale Law Journal, 464. But if .the alienor of the corpus retains a 
substantial control over the corpus and its income, and not merely a power of 
revocation, the transfer takes effect in possession or enjoyment at the transferor's 
death, even though he permits benefits at once to flow to the transferee. Matter 
of Bostwick (1899) 160 N. Y. 489, ss N. E. 208. In any given instance of this class 
of cases a clear analysis of the actual facts constituting the transfer of benefits 
or the retention of control by a donor should be more important in determining the 
issue than the unanalytical application of principles necessarily tending to involve 
the metaphysical definition of transfer. But perhaps the following generalizations 
may be drawn from the reasoning of the cases : In determining when a transfer is 
intended to take effect in possession or enjoyment, the courts look to two things, — 
the flow of benefits to the transferee, and the control retained by the transferor. 
If no control is retained, or only a power of revocation, the transfer is intended to 
take effect when the flow of benefits to the transferee begins. If a larger degree 
of control is retained, the transfer is said to take effect at the donor's death, 
whether the flow of benefits begins then or earlier. 

Torts — Conspiracy not to Insure — Malicious Motive.— The plaintiff, a retail 
grocer, had a dispute with an insurance adjustment company, which was settled 
in a legal action. In order to punish the plaintiff for not settling the matter out- 
side of court, the defendant adjustment company and the agents of other insur- 
ance companies refused to write insurance upon the plaintiff's stock. The 
plaintiff sued for resulting damage. The intermediate court held that malice 
alone would not support the action. Held, that a conspiracy or combination, 
when actuated by malice, is actionable and that damages should be awarded. 
Griffin v. Palatine Ins. Co. (1921, Tex. Com. of App.) 235 S. W. 202. 

The troublesome word "malice" has been used in the instant case to mean 
malevolence, and not mere absence of excuse. The court seems to be on danger- 
ous ground in stating that an act, legal when done by an individual, becomes 
unlawful when done by several persons acting together. Allen v. Flood [1898, 
H. L.] A. C. 1; but see (1911) 33 L- R. A. (n. s.) 1034, 1038 note. A con- 
spiracy is merely a combination of two or more persons, in concerted action, to 
accomplish a criminal or unlawful purpose, or some purpose not in itself criminal 
or unlawful, by criminal or unlawful means. Pettibone v. United States (1893) 
148 U. S. 197, 13 Sup. Ct. 542 ; but see Comellier v. Haverhill Shoe Mfg's Assoc. 
(1915) 221 Mass. 554, 109 N. E. 643. Thus if the act itself is legal, a conspiracy 
to do this act becomes unlawful only if the defendants use more than persuasion 
on each other. The conspiracy to do an illegal act, or a legal act by unlawful 
means, should merely operate to increase damages and not affect the question of 
the tort itself. If maliciousness is to be the crux of the decision, the court should 



